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STATEMENT OF ISSUES
I.
Does the Court of Appeal's decision that a police officer
may ask the driver of a lawfully stopped vehicle to produce a
valid driver's license, conflict with a decision of the Utah
Supreme Court?
II.
Does the Court of Appeal's decision that the police officer
in the present case acted within the proper scope of the stop,
conflict with a prior decision of the Utah Supreme Court?

DECISION OF COURT OF APPEALS
The Utah Court of Appeals in an unpublished decision dated
March 18, 1988 affirmed the decision of the trial court in
denying defendant's Motion to Suppress.

Defendant's petition for

a rehearing was denied by an Order dated May 6, 1988.
JURISDICTION
The Utah Supreme Court has jurisdiction in this matter
pursuant to Utah Code Annotated, Section 78-2-2(3)(a) and has
sole discretion in granting or denying a petition for Writ of
Certiorari pursuant to Utah Code Annotated, Section 78-2-2(5).

CONTROLLING PROVISIONS
Utah Code Annotated, Section 41-2-104:
11

(1) No person, except one expressly exempted
Under §41-2-107, 41-2-108, or 41-2-111, or
Subsection 41-2-121(4), or Chapter 22, Title
41, may operate a motor vehicle on a highway
in this state unless the person is licensed
as an operator by the division under this
chapter."
Utah Code Annotated, Section 41-2-124:
"(1) The licensee shall have his license in
his immediate possession at all times when
operating a motor vehicle and shall display
it upon demand of a justice of peace, a pe&ce
officer, or a full deputy or inspector of the
division."

STATEMENT OF THE CASE
Defendants were tried in the First Circuit Court of Box
Elder County, Brigham City Department, the Honorable Robert W.
Daines, presiding.

Stephen W. Murphy was convicted of driving

under the influence of alcohol and driving on suspension.
Darrell R. Murphy was convicted of illegal possession of alcohol.
Defendants appealed these convictions upon the grounds that the
trial court erred in not granting defendants1 Motion to Suppress
all of the evidence.

Judge Stanton Taylor denied th^ Motion to

Suppress preceding the trial before Judge Daines.

2

The Utah Court of Appeals affirmed the convictions of
defendants and later denied their petition for rehearing.
Defendants now petition the Supreme Court of the State of Utah
for a Writ of Certiorari.

STATEMENT OF FACTS
At approximately 11:25 p.m. on October 3, 1986, the
reporting officer stopped a vehicle belonging to defendant
Darrell Murphy.

The stop was based upon the suspicion that

Darrell was driving on suspension, evidently he being known to
the police.

The officer stopped the vehicle and discovered that

the driver was defendant Stephen Murphy, the older brother of
Darrell.

Both brothers "look extremely similar."

Upon request

by the officer, Steven was unable to produce an operator's
license.

The officer then contacted the dispatcher to check the

license and was told that Steven's license had been suspended and
that the registration of the vehicle had expired.

Upon return to

the vehicle the officer detected the odor of alcohol from Steven.
Further investigation resulted in Steven being charged with
driving under the influence and Darrell with illegal consumption
of alcohol.

3

ARGUMENT
POINT I
Prior Utah Law does not conflict with a holding that a
police officer after making a valid stop of an automobile on
suspicion the driver was operating a vehicle without a valid
license, may ask the driver to produce a valid license.
Petitioner cites the case of State v. Dietman, 739 P.d 616
(Utah 1987) and maintains that the decision in Dietman is in
conflict with the Court of Appeal's decision in the present case.
With respect to the stopping and questioning of defendants this
court in Dietman held that absent probable cause to arrest "the
officer was justified in asking defendants for identification and
an explanation of their presence in an area where police had
responded to a burglar alarm."

Id. at 618.

In so holding the

court adopted the rationale expressed by the United States Fifth
Circuit Court of Appeals in United States v. Merritt, 736 F.2d
223 (5th Circuit 1984) that "an officer may approach a citizen at
any time and pose questions so long as the citizen is not
detained against his will."

Id. at 230.

The Utah Court of Appeals decision in the present case is in
fact based on and supported by the holding in Dietman.

Referring

to the officer's request of Steven Murphy to produce his driving
license after he realized that the suspected individual, Darrell
4

Murphy, was not driving, the Court of Appeals stated the
following:
"Absent any suspicion, Dietitian permits the
officer to ask questions of the driver so
long as the driver is not detained against
his will. An examination of the narrative
fails to show any indication of
detention,..Absent some showing that
defendants were detained against their will,
the officer acted properly in requesting to
see Steven's driver's license. Since such
questioning led to the discovery of facts
which gave rise to additional articulable
suspicion of other crimes, the officer was
justified in proceeding."
Brigham City v. Murphy, Ut. Ct. App. unpublished
opinion, p.3
Clearly, the decision of the Utah Supreme Court in Dietman
is not in conflict with the decision in the present case by the
Utah Court of Appeals.

It would appear that the basis for the

petition is rooted in dissatisfaction with the outcome of
petitioners' appeal rather than on a clear conflict between the
Utah Appellate Courts.

The petition for Writ of Certiorari

should be denied.
POINT II
The holding that the police officer acted within the proper
scope of the stop is not in conflict with prior decisions of the
Utah Supreme Court.
Petitioner points to the language of the Dietman opinion to
claim a conflict between courts.
5

This court in Dietman quoting

from United States v, Merritt, 736 F.2d 223 (5th Cir.1984)
stated:
"...An officer may seize a person if the
officer has an articulable suspicion that the
person has committed or is about to commit a
crime; however, the detention must be
temporary and last no longer than is
necessary to effectuate the purpose of the
stop." State v. Dietitian, 739 P. 2d 617.
In the present case the Utah Court of appeals correctly
identified the basis for the stop of the vehicle, which was "to
determine if the driver who was thought to be Darrell was
properly licensed pursuant to Utah Code Ann. §41-2-104 (1987).
Said section requires all operators of motor vehicles on the
highways of the state to be licensed.

Brigham City v. Murphyf

Ut. Ct. App. unpublished, p.2
The purpose of the stop was to require the driver of the
vehicle to display a valid driver's license pursuant to UCA 41-2124 (1987).

The Utah Court of Appeals correctly found that "the

officer was at all times acting within the proper scope of the
stop and investigation or pursuant to further suspicions arising
from the investigation." Id. at 2.

The officer acted initially

on the suspicion that Darrell Murphy was operating the vehicle
without a valid driver's license. Upon further investigation of
the incident the officer discovered that Steven Murphy was the
driver and that he could not produce a driver's license.
6

Therefore, the Court of Appeals reasoned, the "purpose of the
stop was fulfilled only when the officer contacted the dispatcher
and discovered the status of the operator!s license^#a Id at 2.
Again, the Court of Appeals decision fails to be inlx:onflict with
Dietitian, rather it is actually based on and supported by the
Dietitian opinion.

The issues brought by petitioner have

adequately been addressed by this court in Dietitian and by the
Court of Appeals in the present case.

The petition for Writ of

Certiorari should be denied.
DATED this

day of August, 1988.

Ben H. Hadfield
MANN, HADFIELD & THORNE
Attorney for Respondent
CERTIFICATE OF SERVICE
I hereby certify that I mailed four true and correct copies
of the foregoing Brief to Michael L. Miller, Attorney for
Appellants, at P. 0. Box 399, Brigham City, Utah 84302.
DATED this

day of August, 1988.

Ben H. Hadfield
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1.

Utah Court of Appeals Decision, Brigham City v. Murphy

2.

Investigating Officer's Narrative

IN THE UTAH COURT OF APPEALS
00O00

Brigham City,
Plaintiff and Respondent/

OPINION
(Not For P u b l i c a t i o n )

v.
D a r r e l l R. Murphy and
S t e v e n W. Murphy,

Case No. 870299-CA

Defendants and A p p e l l a n t s .

FILED

Before Judges Bench, Davidson and Jackson,

DAVIDSON, Judge:

rimoiny MJShaa
Timoiny
CUx%oi xrJCoun
Utan C&jrCoi Aopeafc

Defendant Darrell Murphy, a minor, was convicted of
illegal consumption of alcohol. Defendant Steven Murphy was
convicted of driving under the influence of alcohol and driving
on a suspended license. Both appeal.
No record was provided to this Court, the parties having
agreed to ••rely on" a written narrative by the arresting
officer to state the facts. We, therefore, treat the narrative
with the same consideration as the trial record.
At approximately 11:25 p.m. on October 3, 1986, the
reporting officer stopped a vehicle belonging to defendant
Darrell Murphy. The stop was based upon the suspicion that
Darrell was driving on suspension, evidently he being known to
the police. The officer stopped the vehicle and discovered
that the driver was defendant Steven Murphy, the older brother
of Darrell. Both brothers Hlook extremely similar.- Upon
request by the officer, Steven was unable to produce an
operator's license. The officer then contacted the dispatcher
to check the license and was told that Steven's license had
been suspended and that the registration of the vehicle had
expired. Upon return to the vehicle the officer detected the
odor of alcohol from Steven. Further investigation resulted in
Steven being charged with driving under the influence and
Darrell with illegal consumption of alcohol.
On appeal the defendants admit that the stop of the
vehicle was justified. They argue, however, that once it was

v

^

'

determined that Steven and nut DanuJl. was driving, the officer
had no justification to continue to detain the defendants OT to
ask to see Steven's driver's license,
Both sides agifc thai I h<! basis for the stop of tlie
vehicle was proper. That basis was to determine if the driver,
who was thought to be Darrell, was properly licensed pursuant
to Utah Code Ann. § 41-2-104 (1987), x which requires that all
operators of motor vehicles upon the highways of the state be
licensed. The question then is whether the officer acted
outside the purpose or scope of the stop, Utah Code Ann.
§ 41-2-124 (1987) 2 requires all drivers to have an operator's
license in their possession when operating a motor vehicle and
to display it on demand of a peace officer. The purpose of the
stop was not fulfilled when Steven was found to be the driw
Th.< purpose was not fulfilled when Steven was asked but failed
to produce his operator's license. The purpose was fulfilled
only when the officer contacted the dispatcher an:: discovered
* r:~ sratu- >f th-.- :;)pr3tor's license, *"he officer was "f
tunes acting within the proper scope or the stop and
investigation or pursuant to further suspicions arising frcr
the investigation,
r;:e . -i. iu, r :::,^ O u r t in State v, Deitman, 739 P 2d 616
(Ut:;h 198~%. described the* throe levels of permissible police
ccnt:act w: r:; the puci ::" •
(,
.: ^riicer may approach a citizen at
anytime [sicj and pose questions so lorn
the citizen is not detained against his
will; (2) in officer may seize a person if
the office: ,ias an "articulable suspicion'1*
1,

Utah Code Ann. ') 41-2-10") No person, except o< - e^.i ;_,., ^einptt^ ..... :
11-2-107, 41-2-108, or 41-2-111. or Subsection
* ..-2 - ..21.4) . :r: Charter 22, T. - • , may operate a motor
icle :n i ;ignway in this state unless the person is
--^-^
merator bv thp division under this chapter

No claim hut. Jeyii ijioed tnat n ZPA . z
any

!

"•"•ti^"

*

~l

m%

-.._

~ir r^n&m

r

* in Ccae Ann ^ 4.-2) The iicenc-ie shaiJ ,, — - iiJO . .v-..,,.^ ... .^ _/,.<-^:'c
possession -it ill times ^nen operating a ,110:..: vehicle ani
shall display
,iy n di^au.i :;. 3 justice of peace, a
peace office?
" * *. f * * *" i 'i^f *
* ~* c t £* c tr"1 r % *"
div"<"* ^

8 6 (Kill1/

A

2

that the person has committed or is about to
commit a crime; however, the -detention must
be temporary and last no longer than is
necessary to effectuate the purpose of the
stopM; (3) an officer may arrest a suspect
if the officer has probable cause to believe
an offense has been committed or is being
committed.
Id. at 617-18 (quoting United States v. Merritt, 736 F.2d 223,
230 (5th Cir. 1984)).
We are not concerned with the stop since it was concededly
valid. The officer, therefore, is properly standing beside the
vehicle. Absent any suspicion, Deitman permits the officer to
ask questions of the driver so long as the driver is not
detained against his will. An examination of the narrative
fails to show any indication of detention. This Court will not
find such detention through supposition and speculation based
upon unknown testimony in an absent record.
Absent some showing that defendants were detained against
their will, the officer acted properly in requesting to see
Steven's driver's license. Since such questioning led to the
discovery of facts which gave rise to additional articuable
suspicion of other crimes, the officer was justified in
proceeding.
The^convictions of both defendants are affirmed.

-+zm
RicK^ircr'CT
Davidson,

Judge

I CONCUR

cjOMi^d^

Russell W. Bench, Judge

I DISSENT:
^,^/j^y-^

t^fCr'sy

_^
7^"

Norman H. Jackson, Judge
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ation Officers had observed a vehicle belonging to Darrell Murphy stop in the area anr
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OFFICERS NARRATIVE CONT.:

brother of Darrell Murphy. Darrell Murphy was sitting in
the front passenger seat. It should be noted that both
subjects being brothers, look extremely similar. R/0 explained the nature of the stop
to arrestees, and Darrell Murphy stated, "I know I'm on suspension, thats why hes
driving." R/0 took the information from Driver/Arrestee #1 as he did not have a Driver}
License in his possession and checked Drivers License Status with BCPD Dispatch. R/0
was informaed that Arrestee #1/Driver was also on Suspension Type 0 and that the DL
had expired in February of 1985. Also during this time it was ascertained by Officer
that the registration of subject vehicle was over 90 days expired (6 of 86). R/0
retrned to subject vehicle and began explaining the circumstances to Arrestee #1/Drivef,
when R/0 detected the odor of alcohol coming from arrestee #l*s breath. R/0 asked
arrestee if he had been drinking and Arrestee replied "Yeah, I've had a couple, but
I'm OK." Arrestee then stated "I can pass your tests. Do you want to give them to me?"
R/0 requested arrestee #1 to step from the vehicle onto the sidewalk. Arrestee #1 was
asked to perform several sobriety tests and attempted to do so. Arrestee did not
perfomr the sobriety test satisfactorily and was placed under arrest. Sgt. Stiver
arrived during the sobriety tests and assisted R/0. Arrestee #2 was then asked to step
from the vehicle as he was the registered owner of the vehicle. R/0 asked Arrestee #2 |
if he had been drinking, to which Arrestee #2 replied "Yeah, but not much." R/0 could j
detect an odor of alcohol coming from Arrestee #2's breath also. Due to the fact that !
Arrestee #2 was only 19 yoa, Arrestee #2 was placed under arrest for Illegal Possession
Of Alcohol. Both Arrestee were transported to BESO and given Intoxilyzer Tests and
I
Booked. Arrestee #1 was booked for DUI, Driving on Suspension and Possession of Para- '
-phernalia. The parapharnalia was located by Jailer Phenes during a search while at
the Jail. The paraphernalia was booked into evidence by R/0, for testing. Arrestee #1
was booked for Illegal Possession of Alcohol. Sgt. Stiver stayed with the vehicle and
state impounded the vehicle. The vehicle was towed to/by Davis Dodge. No further actiorj
was taken at this time.
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